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Street art occupies an ever more prominent place in our towns and cities. The status achieved by 
street art has been accompanied by conflict about the placement of murals, the destruction and de-
contextualization of works, and the misappropriation of street art. It follows that there are a range of 
effected/interested parties, including the artist, city and town councils, community residents, 
community organisations and a wider artistic community. Central to this project is the copyright 
protection of street art under the Copyright and Related Rights Act 2000.  The intention is to outline 
the implications of the Act in an accessible and clear way. As part of this, the project examines the 
requirements for copyright protection, authorship and ownership, moral rights, and the public 
display of a work. The report is informed by a review of relevant case law and academic 


















The project partner for this research is Draw Out. Draw Out brings the best street artists from 
around the world to Limerick to re-imagine and transform the city’s derelict sites. Draw Out’s 
vision is that we, as a city, are no longer hindered by consumer-focused function but are ambitious 
enough to create dynamic examples of the highest quality artwork that can live 'outside'. We can 
then begin to relate with the environment in a whole new way, that is refreshing and invigorating. 










The project organiser is Dr John Lombard, School of Law, University of Limerick. John lectures 
and researches in the areas of intellectual property law, medical law and ethics. John has published 
several articles on the topic of copyright protection. In support of his research, John has received the 














Street art occupies an ever more prominent place in our towns and cities. It can take many forms 
and can be a physical manifestation of a vibrant artistic community. Street art can address political, 
social, and cultural issues in a manner which promotes discussion and reaction. However, the 
placement of street art also raises a host of legal issues. These may relate to areas such as land law, 
equity, contract law, and intellectual property law. This project will touch on many of these topics 
but intellectual property law will be central to the discussion. It is therefore necessary to consider 
how street art is accommodated and provided for within the Copyright and Related Rights Act 2000. 
This project is a first step in addressing and unpacking the application of the Copyright and Related 
Rights Act 2000 in the context of street art. This is an opportunity for students to engage in research 
which draws on the skills they have acquired over the course of their degree and implement them in 












This project, in cooperation with Drawout, has one very clear focus, street art. By the end of this 
paper we hope to have successfully broken down the issues faced by street artists  in seeking 
copyright protection for the works. To make this work accessible for those outside of the subculture 
of street art or those outside the legal world we have strived to implement as straightforward a 
structure as possible. This paper will cover several areas which we have broken down into three 
main chapters. These chapters are as follows: 
• Legal Works; 
• Illegal Works; and 
• Planning Regulations. 
Within the chapters we have divided the report into a total of eight main headings constituting a 
range of subheadings. We chose this format as we hoped to avoid presenting the readers with an 
endless stream of text yet still retain a clear-cut structure. 
The Legal Works chapter deals with topics such as the fixation of the work, the originality, 
authorship and ownership of the artist and their moral rights. Moving on to the Illegal Works 
chapter we discuss the approach taken by different jurisdictions around the world. As you will see 
in this report, the differences between legal and illegal works often centres on whether the artist has 
permission to not only be there but to also place the art on the property. A recurring theme 
throughout this project is the need to look to other jurisdictions to frame the discussion within the 
Irish legal framework. This constant reference to jurisdictions such as the United Kingdom is due to 
the absence of case law here in Ireland. Finally, in the third chapter we discuss the relevance of 
planning regulations when creating a work and the current standing of the law. 
As you will see over the course of this project Artists and their works are repeatedly exposed to 
exploitation due to the shortcomings of the Judiciary or legislation. This exploitation and “cashing 
in” on the artist’s work goes against all that the Street Art community stands for. The French 
Invader summed up the community’s stance in an interview with Animal in 2014 when asked about 
property owners removing work:  
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“If it is because (they don’t) like it, that’s ok. If it’s to sell on eBay or put in their living room that 
doesn’t make me happy”. 
 
He ended on the note that street art was created for the street and for the people of the street to be 
able to enjoy them. 
“Graffiti” is generally used to simply refer to painting and writing on walls that are both visible to 
the public and in a public space. Some have argued that graffiti has been around almost as long as 
man, considering the markings of cave dwellers the earliest form of “graffiti”.1 However, this broad 
sweeping term has conflated two separate types of artistry or creativity. The first of these two being 
graffiti. As Enrico Bonadio describes it2, Graffiti refers to a technique which focuses on the painting 
of names and letters on various urban surfaces. Originating in Philadelphia and New York in the 
70s and late 60s, its fame and notoriety was inflated by the colourful yet dangerous NYC subway 
cars of that time. Those of which often appeared on the news and in pop culture to this day. Dr 
Marta Iljadica3 ratifies this definition. She notes, Graffiti consists primarily of letters. Also, adding 
to the idea of the notoriety of graffiti, she explains how it’s often placed without permission which 
constitutes criminal damage. This, in turn, leads to an association with crime which was bolstered 
by many gangs initially using graffiti to denote territory etc.  
The latter, Street Art, is a different but not altogether separate entity. Dr Iljadica notes that Street 
Art, being art, by its very nature, is more figurative and includes a multitude of tools such as 
brushes or stencils. Also, it doesn’t involve any reproduction or production of a name. Although 
originating from the same source and having substantially porous borders between them, in today’s 
world, especially amongst those “in the know” such as street artist’s or critics, graffiti and street art 
are not the same. Furthermore, despite its gang-related past, experts have shown that gang art has 
dramatically decreased being supplanted mainly by art-related graffiti and street art.4 It is further 
adding to the degree of separation between art and mere vandalism The term seems to denote an 
assumed sense of legality which graffiti simply cannot muster. 
Street Art just as most art forms can take on various shapes or forms. Two of the most well-known 
and perhaps most ubiquitous are murals and mosaics. A mural is commonly defined as being any 
piece of artwork which has been applied or painted directly onto a wall, ceiling or another 
 
1 Gilberte Brassai, Brassaï : Graffiti (1st edn, Flammarion 1993). 
2 Enrico Bonadio , The Cambridge Handbook of Copyright in Street Art and Graffiti (Cambridge University Press 
2019) 
3 Marta Iljadica, 'Graffiti And The Moral Right Of Integrity' (2015) 3 Intellectual property Quarterly. 
4 Jeffrey Ian Ross, Routledge Handbook of Graffiti and Street Art (1st Edn Routledge 2016) 
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permanent surface. To put it simply murals are pictures painted on the wall.5 A distinguishing 
characteristic of murals that may distinguish it from, say a traditional fresco (watercolours painted 
on a plaster wall) is the incorporation of the architectural elements of the space into the work. 
Whilst some of the incoming types of street art may seem alien to Ireland, murals, in fact, have a 
rich history here dating back to 1908 with early examples depicting protestant victor William III.6 
Nowadays murals have become a standard fixture of an aspect of our not too distant and darker 
history. Albeit just a short trip across the border, the island of Ireland has many examples of murals. 
They come in varying sizes, colours, level of detail and perhaps most importantly changing political 
messages. In the North various murals have been used to encapsulate and express the strong 
political feelings felt by the natives of the area. 
Mosaics, on the other hand, are artistic pictures or designs made from various materials assembled. 
They have a deep-rooted place in the history of art dating back as early as 5th century BC in Greece, 
finding its way to Turkey in the 8th Century.7 Mosaics have seen a modern reinvention today in the 
world of street art, thanks to the resurgence of video game pixel art in pop culture as well as 
traditional mosaics popularity. One of if not the most prominent street artists working today in this 








He has two distinct art styles, a traditional mosaic one of 8-bit video game characters and his other 
style he describes as "Rubikcubism" where he creates a dual-layer mosaic via grids of scrambled 
Rubik's cubes. An example of a famous Irish Mosaic the “Setanta” or “Táin Wall” can be seen 
above. Located just off Nassau Street Dublin, It was created by Belfast Artist Desmond Kinney. 
 
5 Nurul Nadiah Sahimi and others, “Mosaics v Murals: Investigating preschool children tactile movement, interactions 
and preferences” 2013 2 Asian Journal of Social Sciences & Humanities 
6 Lucy Freeland, “Belfast’s Murals: The Politics and the Passions” (Culturetrip.com 2016) 
https://theculturetrip.com/europe/united-kingdom/northern-ireland/articles/belfast-s-murals-the-politics-and-the-
passion/ > accessed 23 March 2020 
7 Nurul Nadiah Sahimi and others, “Mosaics v Murals: Investigating preschool children tactile movement, interactions 
and preferences” 2013 2 Asian Journal of Social Sciences & Humanities 
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The Setanta Wall illustrates sections of ancient Irish folklore and the hero Cúchulainn. Again, we 







As we go through the various forms which street art may take, they tend to decrease in size but 
arguably sometimes increase in intricacy. One new form of street art is that of Yarn bombing or 
Street Knitting. This is the practice of colourful knitted or crocheted yarn displays in urban areas. 
The motivation behind it was that of reclaiming “sterile” urban areas, rather than a political, social 
or territorial commentary. Yarn Bombing has come under some criticism, however. This is due to 
the synthetic materials not decomposing and resulting in litter and the harm it may cause to plant 








Within Street Arts various forms there may often be artistic overlap, none more so perhaps than in 
the following two mediums. The first and more significant of these being Flyposting. Flyposting, 
which can also be known as Wild Posting or Billposting, is a form of guerrilla marketing tactics 
where urban areas are covered in various colourful and expressive posters. The latter, Sticker Art, 
follows a similar line stylistically in its execution. It is essentially flyposting, except with stickers 
and thus on a smaller scale. The Stickers usually contain comments on a policy or issue, promote 
some sort of political agenda or comprise a subcategory of graffiti. Pictured above is a modern-day 
example of flyposting. As seen with the previous examples of street art, these methods are more 
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than just mindless attempts at vandalism. In fact, they are a public display of art which generally 
has some sort of socio-political commentary. 
Graffiti stemmed from artists in New York, tagging their area illegally, hoping to increase their tags 
to build up their reputation. This over time has given us "Street Art", something which above I have 
hopefully demonstrated, should be held in light of its own. Or at least be given a chance to prove its 
worthiness of this degree of separation. Street art is more than just mindless tagging; it is something 
that has evolved rapidly over time to truly become its own art form. It is used to convey complex 
messages in simple ways and recent years has seen interest from local communities to not only 
preserve murals etc. but to also commission said works. Indicative of the change in attitude towards 
street art is the placement of street art books next to fashion and photography in modern art fairs, or 
celebrities such as famous couple Brad Pitt and Angelina Jolie, spending 6 figure sums on one of 
Banksy’s works. Like all art forms, however, Street Art takes time and effort from artists. Artists 
who unfortunately are facing an uphill battle at times when it comes to the protection of their works 
from copyright infringement. Throughout this project, we intend to discuss and elaborate on the 
current stance of the protection afforded to these artists. Furthermore, we aim to hopefully propose 


















Requirements for Copyright Protection: 
• Originality 
 
• Appropriate Fixation 
 




For a work to receive copyright protection, it must have the appropriate fixation. Fixation is where a 
work is fixed in a tangible medium of expression for a necessary amount of time, and this time 
frame has often been case specific. This means the work can be copied and reproduced and linked 
to other individual artists or places concerning murals. It also means that they must have some 
permanent aspect to them and place it on a tangible medium. A pressing question for street art, 
particularly murals, is the permanence of the finished work, in other words, the length of time it is 
present. 
There are three relevant cases which aid our understanding of fixation, these are cases involving 
other art forms such as makeup and ice sculptures.  
1. Merchandising Corporation of America Incorporated and Others v Harpbond and Others 
2. Creation Records Limited and Others v News Group Newspapers Limited 
3. Metix (UK) Ltd v G.H. Maughan (Plastics) Ltd 
In Merchandising Corporation of America Incorporated and Others v Harpbond and Others the 
plaintiffs,8 felt that a distinctive facial makeup design should receive copyright protection. The 
plaintiffs had reproduced a photo of one of the plaintiffs as a poster, in which he had his personal 
make up design on his face. The judge decided that the face painting design did not satisfy 
requirements for copyright protection. He stated that the facial makeup was not a painting under the 
definition of the copyright act. He also noted that a painting must be on a surface, he added that if 
the marks were removed from the plaintiff’s face, there could not be a painting as it was not present 
for long enough and did not have the necessary fixation. It is argued that a wall, which is the most 
likely location of a mural, would have a more significant chance at being considered a surface as 
 
8 Merchandising Corporation of America Incorporated and Others v Harpbond and Others [1983] F.S.R. 32 
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opposed to a person’s face. In simpler terms, a wet makeup wipe would remove the work from 
someone’s face with relative ease as would sweat, however, to remove a mural would take 
considerable time and effort, for one to wash it or paint over it. The elements such as wind and rain 
would take significant time to distort the mural. This leads one to consider the question that if a 
mural can be painted over or washed away, is it permanent and fixed on its location? However, it 
also must be considered that a piece of makeup would only be present for a period of twelve hours 
max. In contrast, a mural could be present for months or years. This extended time frame would 
have to be a significant consideration for the courts. If the mural is present for a long period of time 
and is connected to the area it comes from, the courts would have to consider this when deciding if 
it would receive copyright protection or not. If such a connection is present the work would not be 
ephemeral in nature and would receive the necessary fixation. 
Another case which may stand in the way of copyright protection for street art and murals is 
Creation Records Limited and Others v News Group Newspapers Limited.9 This case concerned 
plaintiffs who were a band that took part in a photo shoot for the cover of their new album. They 
were hoping that this shoot would be private and confidential. An external photographer took 
several photos of the shoot, very similar to that which was going to appear on the album cover. The 
band took an action against the photographer stating that his publication of the photos was a breach 
of copyright law. The plaintiffs claimed copyright in the scene as an artistic or dramatic work 
amounting to a sculpture or a collage or a work of artistic craftsmanship. The court ultimately 
rejected the previously stated argument. The court held that the scene depicted in the photograph 
was not a collage or sculpture as it was “intrinsically ephemeral” only being present for a few hours.  
This was evident in the case of Metix (UK) Ltd v G.H. Maughan (Plastics) Ltd.10 This case 
considered if an ice sculpture is fixed and is able to receive copyright protection. The judge 
concluded that something which had “transient existence” might be considered a work of sculpture. 
Justice Laddie in the Metix case does make other observations regarding what a sculpture is and 
what an artist is but his comment on works of transient existence is what is of particular interest 
here. If something that isn’t permanent and fixed like an ice sculpture, can potentially be given 
copyright protection, then could the same thought process be applied to a piece of street art. 
Bonadio builds upon this even further by alluding to a recent EU decision that said that any works 
which constitute an intellectual creation should be copyright protected.11 One could easily conclude 
that a mural has the relevant characteristics and meets the right criteria to be considered an 
 
9 Creation Records Limited and Others v News Group Newspapers Limited [1997] E.M.L.R. 444 
10 Metix (UK) Ltd v G.H. Maughan (Plastics) Ltd [1997] F.S.R. 718 
11 Enrico Bonadio, Non-Conventional Copyright: Do New And Atypical Works Deserve Protection (Edward Elgar 
Publishing 2018).  
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intellectual creation. This EU case was that of Infopaq International A/S v Danske Dagblades 
Forening (C-5/08).12 This new requirement that is quite applicable to murals is seen in the Infopaq 
case. This could mean that in future cases, fixation may no longer be an essential feature in deciding 
whether or not something should receive copyright protection. Also, the fact that the Infopaq case 
was decided in the European courts means it will have a stronger influence on the Irish courts than 
other non-EU cases. 
Although a mural would typically last longer than the scene depicted in the Creation Records case, 
it is still ephemeral. It will more than likely disappear, overtime or be removed manually. However, 
if the mural is on display for a year or more, is that long enough for one to associate it with that 
area? An example of this is the 'Derry Girls' mural in Derry. Although only being present for the 
past year it has already achieved a high level of notoriety. This association and reputation could 
very well lead the courts into ruling that the mural has the necessary fixation. However, it must also 
be recognised that Enrico Bonadio in his chapter on street art and copyright states that subsequent 
case law has pointed out that the permanent fixation of a work is a less critical issue.13 Bonadio’s 
opinion needs to be considered in terms of the Infopaq decision and how important fixation really 
is. As there is a lack of case law in Irish courts and in a lot of foreign jurisdictions, pertaining to 
murals, it must be recognised that fixation is still an important requirement for a mural to receive 
copyright protection. However, if the Irish courts decide in conjunction with the Infopaq decision, 
the importance of fixation may not be as relevant as it has in the past. This could be due to the ease 
in which works are broadcast. For example if a work is photographed and placed on the internet, it 
has now achieved some level of permanence. However, as previously mentioned it will be down to 










12 Infopaq International A/S v Danske Dagblades Forening [2012] Bus. L.R. 102 





Idea vs Expression  
Section 17 (2)(a) of the Copyright and Related Rights Act 2000 declares that originality only 
applies to literary, dramatic, musical and artistic works.14 The requirement for the work of a street 
artist to be original is intended to “connect the work in question with the person responsible for its 
creation and its physical existence.”15 Anything which is original but not a work, or vice versa, will 
fail to measure up to the criteria for protection. The definition of original or work is not defined, 
which means case law must be used for elucidation. In the seminal case of University of London 
Press Ltd v University Tutorial Press Ltd, the original work was intended to “connect the work in 
question with the person responsible for its physical existence.”16 Peterson J stated that “the word 
‘original’ does not in this connection mean that the work must be the expression of original or 
inventive thought. Copyright Acts are not concerned with the originality of ideas, but with the 
expression of thought…The Act does not require that the expression must be in an original or novel 
form but that the work must not be copied from another work, that it should originate from the 
author.”17 The Court concluded that the “standard of originality required is a low one.”18 Therefore, 
copyright can protect the expression but the thought should originate from the street artist. The 
courts are concerned about how the ideas are conveyed. 
The threshold for originality is satisfied if the author of the work in question originated it himself 
rather than copying it from the work produced by the efforts and skill of another person.19 However, 
it was established in Sawkins v Hyperion Records,20 that copyright is not concerned with the quality 
of a work, simply it must satisfy the basic requirements. The Court in Sawkins v Hyperion 
Records21 developed the core concept of originality in copyright. It was held that “a work may be 
complete rubbish and utterly worthless, but copyright protection may be available for it, just as it is 
for the great masterpieces of imaginative literature, art and music. A work needs only be ‘original’ 
in the limited sense that the author originated it by the efforts rather than slavishly copying it from 
work produced by the efforts of another person.”22  The courts have recognised that cases which 
involve determining between ‘ideas’ and ‘expression’, can only be decided on a case by case basis.   
 
14 Eva Nagle, Intellectual Property Law (Thomas Reuters 2012) 5  
15 Robert Clarke, Shane Smyth and Niamh Hall Intellectual Property Law in Ireland (Bloomsbury, 4th edn, 2016) 268 
16 Robert Clarke, Shane Smyth and Niamh Hall Intellectual Property Law in Ireland (Bloomsbury, 4th edn, 2016) 268  
17 University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch. 601 
18 University of London Press Ltd v University Tutorial Press Ltd [1916] 2 Ch. 601 
19 Anthony Robinson, ‘Hyperion Records Ltd v Dr Lionel Sawkins: it’s like that and that’s the way it is’ (2005) 16(7) 
Ent. L.R 191-195 
20 Sawkins v Hyperion Records [2005] EWCA Civ 565 
21 Sawkins v Hyperion Records [2005] EWCA Civ 565 
22 Sawkins v Hyperion Records [2005] EWCA Civ 565 
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Another case that explores expression is Baigent v Random House Group Ltd.23 The claim was 
based on some similarities in language of the central theme of the plaintiff’s work. The 
infringement failed because it took ideas but not the expression of the ideas and could not 
distinguish which part of the work was original and not, which was fatal to the case. The courts held 
that it was necessary for skill, effort and labour to be evident by the plaintiff and even if that is 
satisfied, it still would not amount to copyright protection if it is expression. Therefore, for the 
Courts to acknowledge originality, street artists must be able to establish expression as well as skill 
and effort in the work. 
Intellectual Creation 
Intellectual creation is an important factor that the courts look for in originality. The case of Infopaq 
International A/S v Danske Dagblades Forening24 is a turning point in which creative freedom is 
established for a work to be sufficiently original. This case indicates a significant development 
towards a higher standard of originality from the traditional concept of skill and labour. The courts 
held that the use of the word 'work' in the Directive suggested an intention to require the author’s 
absolute rights concerning his or her 'works' to presuppose that the works are intellectual creations 
under the Berne Convention, art 2(5) and (8).25 Therefore, copyright would apply only in relation to 
works which were 'original in the sense that they are the author's own intellectual creation.'26 The 
Court of Justice held that “establishing a harmonised legal framework for copyright, Directive 
2001/29 is based upon the same principle…Copyright within the meaning of Article 2(a) of the 
Directive 2001/29 is liable to apply only in relation to a subject matter what is original in the sense 
that it is its author’s own intellectual creation.”27 This means that all works created by a street artist 
must meet an intellectual creation test for eligibility for copyright protection.  
The effect of the decision in the case of  Infopaq for street artists is that even a significantly small 
part of the original mural may satisfy copyright protection if the artist can establish a stamp of 
individuality. Furthermore, section 37 of the 2000 Act28 suggests that inconsistency can be seen 
with Article 2 of the InfoSoc Directive. However, it could be argued that section 37 substantiality 
requirement reflects the test for a reproduction as per the CJEU in Infopaq, for example, if a 
 
23 Baigent v Random House Group Ltd [2007] EWCA Civ 247  
24 Case C-5/08 Infopaq International A/S v Danske Dagblades Forening [2009] ECR I-06569 
25 Robert Clarke, Shane Smyth and Niamh Hall Intellectual Property Law in Ireland (Bloomsbury, 4th edn, 2016) 272 
26 Steven James, ‘European jurisprudence and its impact on copyright protection’ (E-Commerce Law & Policy, March 
2013) <https://www.lw.com/thoughtLeadership/impact-on-copyright-protection> accessed 11 May 2009 
27 Case C-5/08 Infopaq International A/S v Danske Dagblades Forening [2009] ECR I-06569 
28 Copyright and Related Rights Act 2000 
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significant part of a work under the 2000 Act29 has been copied then based on similar 
considerations, it may be expected that there has also been a reproduction under Article 2.  
Spark of Creativity  
The approach taken in the Infopaq case received further support by the Court of Justice in Football 
Dataco Ltd and Others v Yahoo! UK Limited and Others.30 The Court decided to expand on the 
criteria, a street artist must spark their intellectual idea and that creative freedom must be satisfied 
in the work to sufficiently amount to originality. Nagle suggests that the language used by the 
courts indicates that the criteria for originality has expanded and creativity must be expressed. The 
Court of Justice clearly stated that “skill and labour in the selection of the data for the database...is 
not sufficient as such to trigger copyright protection.”31 This effectively means that there will be a 
more onerous copyright standard for street artists due to their work deriving from political or 
personal messages or self-expression, which can be subjective. 
In light of the case above which resulted in a focus on ‘the spark of creativity’ rather than skill and 
labour, there is a change in standard as the Irish courts will have to draw a line on a case by case 
basis for justifying copyright protection for street artists and also it will mean that artistic works 
will have to be of a higher quality. There is no doubt that many, if not most, street art satisfy the 
originality requirement, whether applied under the traditional standard of ‘skill, labour and 
judgment32’ or other originality requirements, such as the EU ‘intellectual creation’ test.  
Smaller Works 
While most of the work that a street artist creates satisfies the criteria, there is a lack of certainty 
regarding tags and throw-ups standard for originality. The Irish Courts may be influenced by the 
approach taken in the recent US case of Reece v Mark Ecko Unlimited33, in which Judge Debra 
Freeman concurred that stylish tags and throw-ups could be considered as original works.  
 In Francis Day & Hunter Ltd v Twentieth Century Fox Film Corporation,34 the owners of the 
copyrights to the song “the man who broke the bank at Monte Carlo” sued Twentieth Century Fox 
for using the same title of their song for a movie.35 However, the Court refused to consider the title 
of the song as a literary work. The words of the song title were ‘too insubstantial’ to amount to 
copyright protection.36 As per Lord Wright “a title is not by itself a proper subject matter of 
 
29 Copyright and Related Rights Act 2000 
30 Case C-604/10 Football Dataco Ltd and Others v Yahoo! UK Limited and Others [2012] Digital reports 
31 Eva Nagle, Intellectual Property Law (Thomas Reuters 2012) 12 
32 Ladbroke v. William Hill [1964] 1 All E.R. 465, 469  
33 Reece v Mark Ecko Unlimited [2011] U.S. Dist. Lexis 102199 (2011), fn. 1 
34 Francis Day & Hunter Ltd v Twentieth Century Fox Film Corporation [1940] A.C. 112 
35 Robert Clarke, Shane Smyth and Niamh Hall Intellectual Property Law in Ireland (Bloomsbury, 4th edn, 2016) 279 
36 Robert Clarke, Shane Smyth and Niamh Hall Intellectual Property Law in Ireland (Bloomsbury, 4th edn, 2016) 279  
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copyright. As a rule, a title does not involve literary composition, and is not sufficiently substantial 
to justify a claim to protection.”37 Therefore, the infringement claim for a literary word failed 
because the name alone cannot qualify for copyright protection unless it is adequately defined and 
original. This judgment may influence the Irish Court if a case came regarding copyright protection 
for a simple one word tag. However, street artists should be aware that the courts have taken the 
approach to deal with lettering style rather than expressly dealing with graffiti lettering, this was 
seen in IPC Magazines Ltd v. MGN Ltd.38 It was held that the plaintiff’s artistic version of the word 
‘Woman’ in white on a red background was arguably copyrightable. 
In the case Newspaper Licensing Agency Limited (NLA) v Meltwater Holdings,39 proceedings for 
copyright infringement were brought against Meltwater and PRCA who represented UK public 
relations providers that used Meltwater News. The NLA argued that the users obtaining the service 
required a licence to receive it. The Court held that a newspaper headline might constitute a "free 
standing copyright work" as well as a substantial part of a literary work. However, it was also 
decided that this stamp of individuality would be based on a traditional test of significant skill and 
labour invested in its creation.40 Therefore, the points raised in the aforementioned cases suggest 
that stylish tags and throw-ups may be considered works of art and should not be denied copyright 
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Authorship & Ownership 
The exponential growth in the appeal of street art has obliged street artists to engage in litigation in 
order to protect their intellectual property interests.41 
The copyright protections which street artists seek in recognition for their works are not a recent 
development. Authorship, which is the recognition of the creator(s) of a work, is fundamental in 
establishing these protections. Bonadio acknowledges that the principle of authorship would 
resonate with those in the street art community where there is a strong bond between the artist and 
her work.42 
Authorship, in the context of copyright legislation, is not a sacrosanct definition. It encompasses 
various types of creators, and it facilitates a broad scope of interpretation. Section 21 of the 
Copyright and Related Rights Act 2000 (CRRA 2000) provides that the “author” means the person 
who creates a work, which includes: a literary, dramatic, musical or artistic work, an original 
database, a sound recording, film, broadcast, or cable program, or the typographical arrangement of 
a published edition.43 
There are numerous and diverse expressions of street art such as painted works, stickers, murals, 
mosaics, and urban knitting which certainly fall within the broad scope of artistic works as set out in 
the CRRA 2000.44 They are therefore within the scope of copyrightable subject matter.45  
Types of authorship 
Street artists often use techniques and signature details in order to distinguish their work from other 
artists in the movement. It has been observed that there is a close bond between the authors and 
their works in the sub-culture.46 Thus, it is acknowledged that various types of authorship exist 
which influence the manner in which rights can be exercised. 
The definition of a “sole author” can be derived from Section 21 of the CRRA 2000, where the 
individual who creates the work shall be the author and typically the first owner. Thus, where a 
street artist creates a work without substantial assistance, they would be the author in the context of 
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copyright legislation. However, in circumstances where an artist does receive assistance from 
another, this may be disputed.  
Street artists frequently collaborate on projects and share spaces where their works are accepted and 
thrive.47 This collaborative culture has been a notable feature since the genesis of the street art 
movement. In the beginnings of the New York graffiti movement. “writing crews” were regularly 
assembled for the purpose of co-creating expressions of urban art.48 
The concept of joint authorship has been defined under the CRRA 2000 and its predecessor the 
Copyright Act 1963. Section 22 of the CRRA provides that a “work of joint authorship" means a 
work produced by the collaboration of two or more authors in which the contribution of each author 
is not distinct from that of the other author or authors. It further confers the same rights upon joint 
authors as it would upon a sole author.49 This means that all joint authors would have equal rights in 
bringing a copyright infringement case as a sole author would. There is an abundance of precedent 
which establishes criteria and tests to satisfy in order for joint authorship to exist.  
In Godfrey v Lees,50 Blackburne J set out criteria which ought to be satisfied in deeming joint 
authorship to exist. He stated that a claimant must establish that they have made a significant and 
original contribution to the creation of the work, pursuant to a common design. He further added 
that it is not necessary that his contribution to the work is equal to that of his collaborators.  
It was later held by Lightman J in Ray v Classic FM,51 that in order for a claim of joint ownership to 
succeed there must be a direct contribution made to the work by the claimant and that the 
contribution of ideas is not sufficient for the purposes of establishing joint authorship.  
A comprehensive test for joint authorship was passed down in Martin & another v Kogan & other52 
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In this most recent test, the English Court of Appeal held the following in respect of joint 
authorship: 
● A party will be joint owner only if they have made a significant and original 
contribution to the creation of the work, under common design; 
● The contribution of each author must not be distinct from that of the other author or 
authors; 
● Contributions by a putative joint author (including those done by way of 
collaboration) which formed no part of the creation of the work are to be 
disregarded; 
● No distinction is to be drawn between types of contribution that did form part of the 
creation of the work. Particularly, there is no distinction which depends on the kind 
of skill involved in making the contribution; 
● The contribution must be sufficient. This depends on whether the contribution 
constitutes a substantial part of the whole of the work; 
● That will be the case if the contribution is protected by copyright in the work. Thus, 
if the contribution alone were copied by an unlicensed third party and such copying 
would result in an infringement of the copyright, the contribution constitutes a 
substantial part of the whole; 
● The test of substantiality in the context of joint authorship of copyright, as in the 
context of infringement, involves a qualitative as well as quantitative assessment;  
● Suggestions from a putative joint author (such as editorial suggestions) will not lead 
to joint authorship where the main author has final say over the work; 
● It is relevant, but not decisive, whether an author is an ultimate arbiter as to the 
content of the work; 
● If joint authorship is established, the court may apportion ownership of the 
copyright; and 
● Little, if any reliance ought to be placed on witness testimony and findings on 
inferences drawn from the documentary evidence and known or probable facts are 
appropriate in finding joint authorship. 
 
In the street art sub-culture, co-created works usually follow common design and accordingly, 
artists ought to be regarded as joint authors.53 Often, the contributions of each co-creator are 
unidentifiable. The criteria set out in Martin v Kogan,54 could be applicable to co-created street art 
works. For example, if a mural painted by a syndicate of artists, who have jointly created all 
elements and details so that their contributions are homogenous. In such a case, every member of 
the syndicate would be joint authors.55  
 
53 Enrico Bonadio, “Copyright Protection Of Street Art And Graffiti Under UK Law” (2017) 2 Intellectual Property 
Quarterly. 
54 Martin & another v Kogan & others [2017] EWHC 2927 (IPEC) (22 November 2017 





The practice of commissioning street artists to paint murals as a part of urban regeneration projects 
and aesthetically enhancing shop fronts has been common since the inception of the movement. The 
first London graffiti writers in the early 1980’s did commissioned works.56 
There is no specific rule in respect of commissioned artistic works in Irish legislation, and therefore, 
case law must be examined to come to a determination of whether a commissioner holds the 
copyright protection or the artist. Generally, first ownership in a commissioned work is vested in 
the commissioner. In Lawrence & Bullen Ltd v Aflalo,57 the House of Lords affirmed that for 
copyright to vest in the commissioner, no written contract is needed for this to occur. It is noted that 
the language of the House of Lords gives business efficacy or an implied term approach. Deputy 
Judge Prescott in Griggs Group Ltd v Evans went further than the House of Lords and held where a 
logo is designed for a client; it is necessary to imply that copyright vests in the client where a 
contract is silent on such matters.58 
Thus, it can be put forward that if a street artist is paid a fixed sum to curate an artwork on a shop's 
shutter or a mural to be used in an advertising message, the commissioner could be entitled to 
beneficial ownership. Similarly, in Durand v Molino, an artist was commissioned to paint a family 
portrait for a business for an agreed sum. The court held that the commissioner’s intention for the 
work was strictly commercial and therefore, was beneficially entitled to the copyright, with the 
artist being able to claim moral rights.59 Nevertheless, where a written contract exists which 
specifically grants copyright of the work to the commissioner, the commissioner is granted an 
assignment as set out in Section 120 (1) of the CRRA 2000. An assignment is a full transfer of 
intellectual rights to somebody who is not the author, which can be further transferred like any other 
property. 
Orphan Works 
The use of pseudonyms and anonymity is prevalent in street art and graffiti subcultures. There are 
many motivating factors behind this practice, namely; to avoid criminal liability60 and the anti-
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establishment nature of the movement.61 Where the author is anonymous or unknown their works 
are considered to be “orphan” in the context of copyright law.62 
This practice poses the question as to the law’s ability to protect the intellectual property of 
pseudonymous/anonymous authors. Section 24(2) of CRRA 2000 sets out that the copyright in an 
artistic work which is anonymous or pseudonymous shall expire 70 years after the date on which 
the work is first lawfully made available to the public (i.e. date of exhibition or date in which the 
work is complete). Whereas, section 24(3) of CRRA 2000 sets out that where the pseudonym 
adopted by the author leaves no doubt as to his or her identity, where the author discloses his or her 
identity, or where his or her identity becomes known during the 70 years from the date on which the 
work is first lawfully made available to the public; the copyright in that work shall expire 70 years 
after the death of that author. The protection under section 24(2) of CRRA 2000 is weaker than that 
of the regular protection, which expires 70 years after the death of the author, irrespective of the 
date on which the work is first lawfully made available to the public.63 
In a scenario where a street artist employs the use of a pseudonym, such as Bansky, they have 
authorial rights under copyright statute and should be able to claim copyright over their works. 
Where it is not possible by reasonable inquiry to ascertain the identity of the author during the 
seventy years it may render an unpermitted use of anonymous street art perfectly lawful.64 Under 
Directive 2012/28/ EU (the Orphan Works Directive), a process has been established whereby a 
non-exclusive licence to use orphan works can be issued by the Member State's relevant national 
body after a diligent search has been done and the author cannot be identified or, if identified cannot  
be located.65 This directive was transposed into Irish law by statutory instrument.66 Bonadio notes 
that this “reasonable test” should include consulting an expert in the field of street art and graffiti or 
in any case an insider of the scene in order to ascertain the author.67 Nevertheless, it is unlikely that 
this test would be applied in this jurisdiction. In other common law jurisdictions, the courts have 
been reluctant to take the views of those with knowledge of the art in reasonable tests.68 
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Copyright has been identified as economic/proprietary rights which can be freely transferred by the 
author/creator of a work to another party. It is assumed that once this transfer has taken place the 
author or creator has passed on these statutory rights to the transferee.69  However, independently of 
these economic rights the author shall have residual moral rights. These rights can be categorised in 
two: paternity rights and integrity rights. The paternity right allows authors to be recognised as the 
creators of their own works and the integrity right allows authors to oppose derogatory treatments 
of their works when they are prejudicial or damaging to their reputation. These rights were 
originally set out in the Berne Convention70 and are provided for in Ireland under the Copyright and 
Related Rights Act 2000 (CRRA).71 Street artists are eligible to invoke these rights and fall within 
the scope of the statutory provisions. If an artist seeks to be recognised as the creator of a work or 
wishes to prevent that work from being removed, they may rely on these rights. 
Paternity Right 
 
The paternity right confers upon the creator of a work “the right to be identified as the author and 
that right shall also apply in relation to an adaptation of the work”.72 
 
The right has been relied upon by street artists in challenging the publication of their works without 
their authorship being attributed.73 It is usually utilised in the context of commercial disputes where 
publishers or companies utilise street art for advertising purposes.74 
Furthermore, the prevalence of pseudonyms in the street art movement does not prevent those 
artists from relying on the paternity right.75 Section 107(2) of the CRRA 2000 provides where an 
author uses a pseudonym, initials or other form of identification, that form shall be used to identify 
his or her work. However, where the author cannot be identified in the context of pseudonymity, 
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anonymity, or it is reasonable to assume that the copyright has expired, use of that work will not 
infringe the paternity right of the author.76 
Nevertheless, the Irish law has been criticised as it provides no clarity as to how the paternity right 
is to be vindicated, other than the provision in Section 107(2).77 
Integrity Right 
 
The integrity right allows artists to oppose derogatory treatments of their works particularly when 
they are prejudicial or damaging to their professional reputation.78 
 
The right is provided for under Section 109(1) of the CRRA which sets out th that “subject to the 
exceptions and qualifications specified in sections 110 and 111, the author of a work shall have the 
right to object to any distortion, mutilation or other modification of, or other derogatory action in 
relation to, the work which would prejudice his or her reputation and that right shall also apply in 
relation to an adaptation of the work”.  
The integrity right only tends to extend itself to authors of physical visual art works that are subject 
to copyright protection. The court in Merchandising Corp of America v Harpbond noted that "a 
painting is not an idea: it is an object".79 It has been suggested that unlike other authorial works the 
physical embodiment of an artwork matters.80 Thus, if a mural is destroyed, the possibility of 
protecting the work against full or partial destruction and the personality of the author which it 
embodies is highly relevant to copyright protection.81 
However, street art has presented a challenge to the application of the integrity right by the UK 
courts. Due to its potentially criminal nature, a tension exists between the protection of the author’s 
moral and the promotion of a broader social good.82 
The artist’s right to object to derogatory treatment in the UK under Section 80 of the Copyright, 
Designs and Patents Act 1988 (CDPA) and the right to prevent the destruction of works of 
"recognized stature" in the US under the Visual Artists Rights Act (VARA) are dependent not only 
on placement but on the public perception of the artworks . The negative historical connection 
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between street art and vandalism has resulted in the UK and US approach balancing the author’s 
integrity right with public status and reputation. This has made it difficult for artists to assert their 
integrity rights on the basis subjective subcultural recognition. 
The UK does not offer protection against destruction comparable to VARA but only against 
derogatory treatment. The British caselaw considering the integrity right appear to have confined 
the meaning of "treatment" as "any addition to, deletion from or alteration to or adaptation of the 
work". In Tidy v Trustees of the Natural History Museum, the court considered the "visual impact” 
of the reduction in size of a cartoon. Although, it was found that the reduction amounted to 
“treatment”, the court held that it was not distortion. Similarly, in Pasterfield v Denham, it was held 
that the author’s aggrievance was not sufficient in constituting distortion or mutilation that was 
prejudicial.  
Conversely, Harrison v Harrison suggests that "treatment" includes the destruction of the work 
itself. The court suggested that "treatment" ought to be put forward as a "spectrum”. Iljadica 
acknowledges that this approach is more closely aligned with the Berne Convention of an 
unspecified "other derogatory action" relating to the works. This change in legal focus moves 
instead to the meaning of a "derogatory" action and whether it prejudices the author’s honour or 
reputation.  
Legal issues may also arise where street art is removed (partially or in full) from the environment it 
was originally placed in. This process is known as “de-contextualisation” and is controversial in the 
street art subculture. Some commentators have observed that works only maintain their artistic 
meaning as long as they remain in their original environment. Notable street artist Banksy is a 
strong critic of de-contextualisation.83 Nevertheless, legislation protecting the integrity right in the 
UK cannot be invoked by street artists to oppose attempts to de-contextualise their artworks.84 The 
provisions set out in the UK Legislation appear to preclude the use of the integrity right to prevent 
de-contextualisation.85  However, it has been identified that the UK provisions on the integrity are 
contradictory to Article 6-bis (1) of the Berne Convention.86 De-contextualisation would fall under 
the scope of the integrity right conferred under section 109 of the CRRA as it would amount to 
another “derogatory action” which would prejudice the reputation of the author. 
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Freedom of panorama exception 
Section 93 of the Copyright and Related Rights Act 2000 states that buildings, sculptures, models 
for buildings and works of artistic craftsmanship, where permanently situated in a public place or in 
premises open to the public will not have the copyright in these works infringed if someone makes a 
painting, drawing, film or broadcasts it. In other words, the freedom of panorama exception is a 
principle in copyright law.  It states that the copyright of artistic works situated permanently in a 
public place is not infringed when someone makes a graphic work of them taking a photograph or 
making a film of them or making a broadcast of a visual image of the work. It is also not an 
infringement in making these photos, films or broadcasts available to the general public. 87  
This rule is generally related to sculptures only. A sculpture is different to a mural as it is often a 
standalone piece which is to be viewed as a centerpiece. A mural on the other hand is incorporated 
into the architecture on which its painted. Its purpose is to compliment where it is but not be the 
centerpiece.  However, the sculptor may seek protection in the sketches upon which the sculptures 
are based. These are if someone were to make a drawing or a painting or broadcast a model or plan 
which the sculpture or building is based on then there would be copyright infringement. This is 
because it is not situated permanently in a public place. This is also another fall back for the artists 
of murals who can receive copyright protection in the sketches of their work if, for some other 
reason, they can not obtain the protection in the work themselves.  
This principle must be now applied to murals and considered within the Irish Legal framework. It 
needs to be considered whether or not a mural is a work of artistic craftsmanship for the purposes of 
the CRRA 2000. However, as artistic craftmanship is not defined in the act, we must try to find a 
definition in case law. The case of Response Clothing Ltd v The Edinburgh Woollen Mill Ltd tried 
to define a work of artistic craftsmanship. The judge here came to a decision that ‘a craftsman in 
that he or she made the fabric in a skilful way, taking justified pride in his workmanship and was an 
artist in that he or she used their creative ability to produce something which has aesthetic appeal’.88  
An artist is someone with creative ability which creates a work intending it to have aesthetic appeal. 
There is an argument to use experts in the artistic field to determine if something is artistic and has 
aesthetic appeal. However, a mural being available to the public cannot have its aesthetic value 
determined by a small group of people, especially when one considers that many murals are specific 
and personal to the people who reside where it is placed. Based on Response Clothing, it would 
appear that the artist of a mural is just that, an artist and not necessarily a craftsman. They are using 
a creative ability to create something of aesthetic value, but they may not be considered a craftsman. 
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However, in Cofemel - Sociedade de Vestuário SA v G-Star Raw CV, the case took a much more 
lenient approach in comparison to the European Court of Justice. The Court held, for a work to be 
protected, it must generate an aesthetically significant visual effect.89 One could argue that murals 
fulfil this requirement, and many have the ability to entice a personal response in people. 
In the context of murals, the rule of panorama expression currently doesn’t apply to them. If it were 
the case, however, that an Irish court declared them to be works of artistic craftmanship it could 
apply. However, if the works inclusion in a publication made available to the public is incidental or 
in the background of it, the producer of the publication will more than likely be protected. 
Incidental inclusion is where the focus of a broadcast for example is to do with a news report from a 
courthouse. If a mural were to appear in the background, the broadcaster would be protected. In the 
majority of other cases involving the reproduction of their works a copyright infringement will have 
taken place.90 However as will be shown there can be certain occasions where the use of murals not 
by the original artist can be permitted. 
There have been calls recently for there to be a uniform approach among the member states of the 
European Union in regard to freedom of panorama exception. In relation to broadcasters such as 
CNN, if an artist has a claim against something posted on this platform they may have to deal with 
different freedom of panorama exception laws for each member state.91 The EU Information 
Society Directive covers rules concerning the broadcast of works and is directly applicable to 
Ireland. Article 2 (a) of this directive states that Member States shall provide for the exclusive right 
to authorise or prohibit direct or indirect, temporary or permanent reproduction by any means and in 
any form, in whole or in part for authors, of their works.92 Article 5 goes on to give some exceptions 
to the rule against reproducing works and allows for work not just specific to sculptures to be 
broadcast or reproduced under certain circumstances. These stretch from incidental inclusion in 
broadcasts, if there is some use in educational purposes, to aid the disabled or in political speeches 
among others. Those limitations that apply specifically to murals would be incidental inclusion of 
the work, the inclusion of the work in a broadcast or use in religious or public festivals or 
advertising for such.93 The majority of the exceptions in this directive make it acceptable for others 
to use the work as long as its not being done for commercial purposes. It also provides in some 
cases where possible that the artist is credited. This indicates that there are such events in which the 
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freedom of panorama exception does in fact apply to murals but as the directive said this is at the 
prerogative of the member state what they decide to enforce. 
The freedom of panorama exception is very much a developing area in copyright law. Many 
commentators are calling for less stringent rules when it comes to works in the public domain. They 
feel that if an item is in an open area and very much in the public eye, it should become almost 
public property. This wish is not completely practical or realistic as the rights of the author need to 
be weighed up in balance with the rights of the public. Increasing calls upon the legislature will 
hopefully lead to the eventual adoption of regulations that will allow more freedom of public works 
while keeping some rights of the author intact. The EU directive allows for certain use of the work 
in special occasions such as educational purposes if the author is acknowledged. This could be a 
suitable solution which would allow for the use of the work for non – commercial purposes but 
when someone does want to use it for commercial purposes, the artist still be known and 




















As we have noted, a distinction has been drawn between Street Art and Graffiti. Not only 
stylistically different but the consensus is that Street Art is legitimately placed, often commissioned, 
appraised and accepted by society. Whereas graffiti as previously mentioned is committed illegally 
often constituting criminal damage.94 Street art, like traditional art forms, is afforded automatic 
protection by copyright law.95 However, Street Art found its origins in the street, devoid of legality 
and professionalism. Although it has transcended this lack of professionalism and become its own 
true art form, much of this art form is still practised illegally.96What's meant by illegal in this 
context is if the work is placed on public or private property without permission of the building's 
owner, if trespassing was involved in its creation and as you will see in our discussions the content 
of the piece itself. This practice of illegal street art is the focal point for one of the most significant 
areas of contention surrounding modern street artists; Does copyright protect Illegal Street Art?   
UK Perspective 
The answer to this question has seen many approaches across multiple jurisdictions. To provide an 
answer framed within the Irish legal framework, the best approach would be to look to the UK, 
which has influenced much of our legal precedent in the past. Looking at the UK we can see that the 
stance on this has changed over time. Historically the British courts would refuse copyright to a 
work for a multitude of reasons,97 including libel,98 blasphemy,99 causing turpitude,100 or if it 
intended injury to the public.101  As time progressed there seemed to be three answers being 
provided by the courts: 
● Firstly, the judges suggested that copyright didn't subsist in work,102  
● in other cases, copyright simply could not be enforced, and 
● in others it was recognised, 103 with injunctions being granted but no damages awarded.104   
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As you can see, the law was not clear where it stood exactly on affording copyright protection to art 
that may have broken the law or that they deemed “immoral”. 
The Copyright Design and Patents Act 1988 attempted to bring some clarity to this. Instead of 
stating that controversial subject matter isn’t eligible for protection on public policy grounds it 
contained an exception in respect of any rule of law preventing or restricting copyright enforcement 
on public interest grounds under S171.3.105  Clarification on what this meant exactly was provided 
in the case of Hyde Park Residence Ltd.106 Here the court held the provisions aim was to allow 
courts not to enforce copyright where the work is injurious to public life or the administration of 
justice. It is obvious that the court is reluctant to afford copyright to any works that they consider 
immoral or illegal or which they perceive may be injurious to public policy.  
Where so, do they stand on illegal Street Art and Graffiti? It appears that the general idea is that 
copyright for illegal Street Art may be questioned on the grounds of protecting public policy/life. It 
is unclear exactly how this applies exactly to Street Art, but it’s been noted that public 
policy/interest grounds more so challenge enforceability rather than subsistence of copyright.107 
Iljadica noted that illegality could not automatically equate immorality and the law on illegality 
remains unsettled. Similarly, despite possibly constituting criminal damage, it’s not clear it will be 
placed in a public interest category to refuse copyright, as advanced upon in Hyde Park.108 Bonadio 
counters the public interest argument saying that placing artwork in urban environments doesn't 
represent a threat to public life, nor are they capable of threatening morality.109 He is of the opinion 
that Street art has an opposite effect, embellishing our cities by making them colourful and inviting. 
An argument has been put forward that at the very least if Street Art isn’t afforded protection then 
the sketches, they are based off should be. This would give enforcement rights and would indirectly 
help artists prevent the exploitation of their illegally produced works.110 This idea is not foolproof 
as sketches are not always available or relied upon fully; the art may change and take a different 
final form. 
A huge detriment now to Street Artists is that the law may unfairly allow persons other than the 
artist to rely on the illegal nature of the art to copy and exploit it for commercial purposes and face 
no repercussions. A further advancement by Aldous L in Hyde park is that “refusal of relief upon 
equitable principles is not a defence to an action for infringement of copyright under the (CDPA) 
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1988 Act”. 111 Similarly, in another case, public policy grounds weren’t applicable to deny 
enforcement of an illegally made work as the artist, although an infringer was “entitled to prevent 
others pirating his work”.112 Bonadio argues that a similar analogy needs to be applied to copyright 
to prevent the unfair commercial exploitation of an artist’s work simply because it is illegal as seen 
in the Revok v H&M dispute.113 The conclusion that copyright should in principle protect illegally 
created graffiti is arguably supported by the case of Creative Foundation v Dreamland,114 albeit 
indirectly. Here Arnold J. held that the mural on a wall painted by Banksy and cut from the wall by 
the tenant was, in fact, a chattel belonging to the landlord. However, he also noted in the obiter that 
there’s “no doubt” the copyright belonged to Banksy. Stressing this point despite recognising the 
work was created without consent/prior knowledge of the leaseholder and tenant. It thus seems that 
the judge was not bothered with whether the work had been created legally or not.115 
If viewed Narrowly illegal graffiti relates more to an offence against private property and not the 
public at large; if viewed broadly, not only would the increased popularity cast doubt over the 
argument that its injurious to public life but also graffiti artists actual motivation for the creation of 
graffiti doesn’t suggest copyright enforcement would incite others to do it.116 When considering the 
protection of Illegally placed works Bonadio offers up quite an apt analogy asking “If I steal a pen 
which I then use to draw a wonderful piece of art why should I be denied copyright protection and 
tolerate that someone else copies and takes economic advantage of my work?". Bonadio, along with 
others such as Paula Westenberger believe that the way works are created should not affect the 
analysis related to the enforceability of copyright.117 
International Approach 
The concern of the illegality of copyright internationally is framed to be both a narrow and varied 
approach. Narrow in who they view to be the afflicted parties but varied in the arguments that are 
considered such as moral rights, human rights and cultural rights. They are concerned with not just 
the content but also the form or way of placement of the work.118The Berne Convention for the 
protection of literary and artistic works, in theory, could protect street art and graffiti under the 
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broad category of "literary and artistic works".119 It is worth noting from the previous discussion 
that generally it is understood that copyright protection doesn't "pass judgement" on the artistic or 
literary quality or merit of a work.120 The convention provides that the “enjoyment and exercise of 
copyright” won’t be subject to “any formality” and that copyright will "recognise derivative 
works".121 Westenberger explains that the courts are generally willing to enforce copyright in 
derivative works even if they infringe as if protection was denied, it could lead to substantial 
injustice. Elaborating upon this Goff J stated that of course, the copyright owner should be able to 
restrain publication of infringing work. However, he said the idea that they should be entitled to 
reap the benefit of somebody else’s work via exploitation “offends against justice and common 
sense”.122 Westenberger argues that this analogy can also be applied to illegal street art. She is of 
the opinion that copyright should be given on the basis of intellectual and creative activity and on 
the basis that commercial exploitation of the works would lead to injustice to artists.123 At the Berne 
assembly, they outlined their purpose was to incentivise creativity claiming copyright has “enriched 
mankind” via “encouraging intellectual creativity”.124 
The UN International Covenant on Economic Social and Cultural Rights 1996 (ICESCR) supported 
this justification under Article 15 from a Human Rights Analysis. 125 This convention recognised 
that everyone has the right to "take part in cultural life”,126 and to also benefit from the “protection 
of the moral and material interests that may result from any works in which they’re the author. 127 
The reasoning behind this is that the protection of the authors moral and material interests aims to 
encourage their “active contribution…to the arts and sciences” in order to “progress society as a 
whole”.128 The ICESCR goes further to say that the state must take any and all necessary steps 
“necessary for the conservation, development and diffusion” of culture.129 Advancing upon this 
within the framework of the ICESCR is an obligation for states to provide an appropriate system of 
enforcement, stating they’d be in violation of the act in failing to enforce the relevant laws or 
provide suitable remedies.130 Westenberger argues that this stance could arguably justify why it 
wouldn’t be sufficient to acknowledge the existence of copyright but fail to provide appropriate 
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damages or remedies.131 This brings forth the question of does graffiti qualify as a culture? Culture 
is an inherently difficult concept to define yet UNESCO describes it as a social phenomenon which 
covers “all forms of creativity and expression of groups” which arguably can apply to street art. 
Furthermore,contrary to the popular belief of it leading to a life of criminality132 ,graffiti is seen by 
many as a career out of criminality133, not only do people within the subculture view it as art but 
this view is shared more and more outside the community in recent times. Evident by the many 
willing to view these works in galleries or pay 6 figure sums for a street art piece. With this in mind 
granting copyright should, therefore, be seen as securing fair treatment for a “diverse segment of the 
artistic community”, not as encouraging vandalism.134 
The aforementioned narrow versus broad view of illegal street art and copyright in the UK, comes 
into play more so abroad as they take the approach to balance the rights of artists and affected 
parties. There is no doubt that copyright protection could conflict with the legitimate interests of 
others, such as building owners.135 What’s interesting to note though is as stated by Kramer often 
city councils seek to preserve street art that may have been placed without permission but had 
“become venerated” by the local community.136 This can arguably be used to show the existence of 
cultural and social value in works that were illegally created. Internationally they do not feel 
granting copyright necessarily overrides conflicting parties’ interests. Maintaining the analogy of 
the Berne Convention any parties affected by the illegal nature of graffiti can seek appropriate 
remedies where available. This balancing of the rights will normally involve owners of the property 
and commercial exploitation.  
One such way, an owner of the tangible property could engage with illegal graffiti is whitewashing.  
Balanced approaches taken in relation to whitewashing can be seen in France, Germany and the 
USA. The ideal balance, as seen in France and the States would be where the artist is given the 
opportunity to remove the work if at all possible. Taken on a case by case basis, it may be 
appropriate for the author to purchase the tangible support the art was placed on or give the 
opportunity to document the work before its destruction.137 Another way a property owner could 
interact with the art is by removing illegal graffiti for commercial purposes. Regarding this 
approach, Germany seems to have offered an appropriate outcome for this which recognises 
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property owners can destroy work but cannot commercially exploit it.138 This is because they 
recognise the differences between intangible intellectual property and the tangible object 
materialising the work. Although the property owners have a right to restore the property to its 
original state, they shouldn’t be able to exploit the intangible work commercially. Further to this 
point removing work from the street goes against the very ethos of the community, with removed 
street art being referred to as “stolen” even when not legally accurate.139 Unauthorised exploitation 
has occurred in a myriad of cases falling into the areas of fashion,140 entertainment,141 and fast 
food.142 Evident by the case law lawsuits generally arise when corporations use an artist’s work in 
advertising materials or product design without seeking prior permission. This exploitation seems to 
arise from the uncertainty of the law regarding eligibility and enforceability of copyright which 
third parties then use to their advantage. 
Unlike civil law jurisdictions, common law ones still face uncertainty surrounding appropriate 
copyright protection for unauthorised graffiti works. Looking at the Berne Convention and 
ICESCR, they argue between similarities of the copyright for derivative works and illegal graffiti 
with parties affected having appropriate remedies available. They also argue from a Human rights 
perspective, particularly cultural rights, and there should be protection for moral and material 
interests with an effective enforcement mechanism in place. Internationally they do, however, 
acknowledge that the most difficult aspects of resolving for conflicting interests are property owner 
rights and exploitation by commercial third parties. On this issue, there seem to be effective and fair 
remedies in place or at least the beginnings of them. As mentioned earlier Ireland shares much of its 
legal stances with the UK and it is only natural that we look to there for precedent in this area. That 
being said, there are many different aspects and variables in which we could look more 
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It is evident that modern culture has grown to accept and love the explosion of street art onto Irish 
cities with increasing popularity for household names such as Maser and Joe Caslin. However, in 
2020, we see society left confused and questioning why street art continues to be removed despite 
the positive benefits it brings to local businesses and the community. This will be discussed further 
in the conclusion of the final report. This section will evaluate the main reasons for the removal of 
street art in relation to planning regulations.  
Cases of murals which did not receive planning permission 
Subset is a group behind some of the most recognisable street art in Dublin. This includes the mural 
of President Michael D. Higgins and Mrs Doyle which was subject to the harsh reality of the 
consequences and had to be removed as it violated section 151 and 154 of the Planning and 
Development Act 2000. The business owner took to social media to express their frustration after 
receiving a letter from the Dublin City Council stating “it is alleged that a mural and awning have 
been provided on the above premises on Cecilia Street without the relevant grant of planning 
permission and that a person who is guilty of an offence under section 151 and or 154 shall be liable 
to a fine or term of imprisonment or both”.143  
Green Party councillor Claire Byrne, who sits on the council’s Arts, Culture and Recreation 
committee and represents the area where the widely popular mural that celebrated the life of David 
Attenborough, described the local authority’s decision as “a shame”.144 Despite having the approval 
of the property owner, it has been a disappointment for the public who are left feeling less 
appreciated with the enforcement order for the removal of the mural which attracted tourists and 
reduced an ongoing problem of tagging in the area. The Subset group have expressed their 
exasperation with the local authorities, particularly when they have received the approval of the 
private property owner to create the murals. 
Planning Regulations in Ireland 
The laws that differentiates street art from graffiti remain blurred. When asked which walls are 
allowed to be painted on, a spokesperson for Dublin City Council said that "murals on a building 
constitute development and as such require planning permission through the usual planning 
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application process".145 Under Irish law, street artists who wish to create a mural on a property have 
to apply for planning permission, as they would if they were to build an extension.   
The first step a street artist must do is fill out the planning application form, which is an eleven-
page time consuming and costly document. Once the form is completed and submitted to the 
council, the artist will be waiting a minimum of six months for a response. If the application is 
accepted, then the street artist must comply with the requirements and submit evidence of the 
property owner’s approval, create a proposal and show their idea to the council. The approval 
process of the applications relies heavily on one particular person in the council, which causes an 
issue for street art applications to be approved because art is extremely subjective. This leads to 
several misunderstandings and miscommunications between street artists and City Councils, which 
results in murals being painted without planning permission.  
Street artists will be liable for specific breaches under the Planning and Development Act 2000 if 
the appropriate planning permission has not been obtained. This includes section 151, which states 
“any person who has carried out or is carrying out unauthorised development shall be guilty of an 
offence.” This means that any street artists who have created a mural without the consent and 
appropriate documentation from the council will be found responsible for the crime.   
Section 152 (1)(b) is another violation that artists will be liable for if they do not follow the 
planning regulations of the council. This is a warning letter that is sent to all parties subject to the 
breach of planning permission, “the authority shall issue a warning letter to the owner, the occupier 
or any other person carrying out the development and may give a copy, at that time or thereafter, to 
any other person who in its opinion may be concerned with the matters to which the letter 
relates."146 Thus, not only will the street artist be held liable, but all parties, including the property 
owner, will be held accountable for the violation. 
Section 142 (4)(b) indicates that the street artist or the property owner will be permitted to appeal 
the decision within the first four weeks of receiving the warning letter. However, it should be noted 
that it is unlikely the council will allow such a public mural to remain after breaching the 
regulations. Under section 153, the council must conduct an investigation, and if satisfied that the 
mural was carried out without the relevant planning procedure, an enforcement order will be issued.   
Section 154 (8) outlines the seriousness of the matter if an artist is found to be in breach of the 
planning regulations, "any person on whom an enforcement notice is served under subsection (1) 
who fails to comply with the requirements of the notice within the specified period or within such 
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extended period as the planning authority may allow, not exceeding six months, shall be guilty of an 
offence."147 It is evident that there are several regulations that street artists are subject to when 
planning permission has been breached, but there is no law to protect the artists nor the murals 
itself. Therefore, the city council must recognise there is a need for change in the current regulatory 
system and that it is essential to adopt a new and innovative approach to create new policies for 
street art. 
Lack of clarity 
It has been noted by Subset that the current application process for murals under the Planning and 
Development Act 2000 is not appropriate for street artists as it is too far removed from the end 
product. A street artist must apply for planning permission as if they were to build an extension. 
The council has failed to notice that it is unfair to apply the same rules and regulations when 
painting a building is entirely different from constructing one. According to Labour Councillor 
Rebecca Moynihan, Dublin City Council needs a clear policy for street art and murals, “its simpler 
for the council’s planning department to enforce legislation than enact policy.”148  
It has been suggested that street artists would not be left as vulnerable if the City Arts Office took a 
stance on the matter, particularly on the lack of clarity and definition at present. Currently, the Arts 
Office has no policies enforced for street art and murals, which means that artists are at the mercy 
of planning regulations. The street artists would have a better advantage if the City Art Office 
drafted definitions of what was considered to be commercial and political street art.149  
An alternative solution put forward is to reduce the cost of planning applications.150 The process is 
complicated as it is for street artists and many are left wondering whether the council has an 
appetite for street art at all and whether planning laws are being used to stifle independent attempts 
to introduce some colour to parts of the capital. It is evident that there is a need for reform 
concerning the legislation for street art. It has been reported in 2017, that Dublin City Council spent 
over €1 million on the removal of graffiti every year to clamp down on tagging and street art.151 
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However, there is a local hunger for street art in public spaces and murals keep cropping up but 
even worse, graffiti as opposed to street art, still plagues city centres. At the heart of the frustration 
is a perceived lack of clarity from the council concerning the planning regulations. If there was a 
clear path regarding how to obtain planning permission affordably, then street artists such as Subset 
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This project set out to unpack the difficulties faced by street artists when creating and protecting 
their works. What is important to note, is that street art itself is an “umbrella term”, concerning both 
legally and illegally created works. It is often conflated with graffiti which as we explained is a 
similar yet different entity. Despite being fundamentally the same in practice, illegal and legal 
works have had separate developments in the eyes of the law. To understand these terms, we had to 
look at a plethora of topics such as fixation, originality, and moral rights. From our research there 
were key takeaways in each area that could not be ignored. For example, Fixation is the permanence 
of an artform and is needed for a piece art to receive copyright protection. Despite once being an 
essential requirement for a work to receive copyright protection, case law would suggest that its 
level of importance has decreased substantially. It stopped items that were temporary in nature from 
receiving protection, which caused issues for artists. This coupled with the fact that nowadays 
works can be reproduced with ease, led to this revision of the courts approach. 
Originality 
One of the key areas of copyright and intellectual property law is that of originality. An important 
aspect of originality is the idea and expression behind the work of a street artist. The court is 
interested in how the idea is expressed and that it should originate from the artist. Another essential 
factor is intellectual creativity as seen in the seminal case of Infopaq. The rule was found that even 
a very small part of the original work may be protected by copyright if it demonstrates the stamp of 
individuality reflective of the author. The court has since expanded the criteria to which an artist 
must spark their intellectual idea and that creative freedom must be satisfied in the work to 
sufficiently amount to originality. This shift has placed a focus on the spark of creativity rather than 
skill and labour of the artist. We propose that the Irish courts will have to draw a line on a case by 
case basis for justifying copyright protection, this will require the work of a street artist to have a 
higher standard of originality.   
Authorship and Ownership of the Work  
Street art falls under the scope of authorship as set out under the CRRA 2000. This means that 
artists can invoke copyright over their own works. The categories of sole authorship and joint 
authorship allow artists to rely on their copyright whether they create their work by themselves or as 
part of a syndicate. These two categories accommodate the strong culture of identity and 
collaboration which exists in the street art community. From our dissection of this area, what stood 
out was that despite a prevalent use of pseudonyms or anonymity within the street art subculture, 
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the artists were not precluded from invoking their authorship rights under copyright. Although 
statute confers copyright protection on anonymous and pseudonymous authors, if they cannot be 
identified or located after diligent searches, unpermitted use of their works is in fact permitted. 
Moral Rights – Paternity and Integrity Rights  
Moral rights are residual to that of copyright. This means that these rights may be relied on even if 
the copyright of a work has been transferred to another party. The paternity right may be invoked by 
the artist to identify themselves as a creator of a work under CRRA 2000. This concept resonates in 
the street art subculture where there is frequently a strong bond between the artist and their work. 
This right may be employed by an artist who operates under a pseudonym. It was evident to us that 
theoretically, moral rights could be availed by artists. However, there is no guidance under the 
CRRA as to how this right may be vindicated by an artist. The integrity right allows an artist to 
object to the “derogatory treatment” of their works. This right is also conferred under the CRRA. 
Upon examination of case law, this protection may be invoked in circumstances where the artist's 
work is being destroyed, particularly where their piece has public stature. This right has not been as 
successful in its use when objecting to the de-contextualisation of works. Nevertheless, it may be 
more prudent to seek public support for the protection of an artwork prior to the use of the integrity 
right  
Freedom of Panorama  
Freedom of panorama exception is an interesting concept which traditionally only applies to 
sculptures, but recent developments has led one to consider whether or not it was applicable to 
murals. The provision relating to works of artistic craftsmanship in the CRRA 2000 lead the 
judiciary to consider what is a work of artistic craftsmanship. There is evidence from both sides of 
the argument to suggest that murals are or are not works of artistic craftsmanship. As there is little 
to no case law on the issue it will be up to the discretion of the courts to decide if murals fall into 
this definition. Almost an overarching theme by now it would be quite prudent for the judiciary to 
attempt to answer this question directly. Whilst we acknowledge it is appraised on a case by case 
basis; it is this sort of inconsistency across many issues which often leads to artists exploitation. 
They are wholly unaware of their rights and of the ones they are aware of they often have no 
definitive answer.  
Illegal Street Art – A Work Without Permission 
Evident from our research, the best way to examine illegal graffiti was to look at it from the 
perspective of the UK and then in turn the general international approach. Both perspectives have 
had their own individual developments yet had shared similarities underpinning them both. In the 
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UK the courts originally refused to grant art copyright for a multitude of “immoral” reasons yet 
debated if illegality necessarily constituted immorality. This confusion permeated to street art where 
there was also much debate over whether copyright subsisted and if so, was it enforceable. An 
attempt to bring some clarity was made through legislative and judicial decisions which made clear 
that the courts were reluctant to afford copyright to any works considered “immoral or illegal'' or 
injurious to public policy. Judicial decisions and academics however stated that illegality does not 
automatically equate immorality nor will street art be placed in a public interest category to refute 
protection. The law on illegality remains unsettled unfortunately, perhaps clarity could be brought 
about for the artists sake in the future. It has been indirectly answered as seen in the Creative 
foundation case with the judge stating in his opinion that the copyright does indeed belong to the 
artist regardless of the legality of the creation or not. This falls in line with opinions of those such as 
Bonadio etc unfortunately the question has not been directly asked nor answered in a case to date. 
Perhaps via the legislative process clarity could be afforded to artists. 
International case law was clearer cut on its stance as it afforded protection to “derivative works” 
regardless of immorality. We found the focal point of contention internationally was balancing the 
rights of property owners affected by the works and the artist who created it. Legislation aimed to 
be quite protective of the artists from exploitation under this approach as they acknowledge that the 
most difficult aspects to resolve for conflicting interests is property owner rights and exploitation by 
commercial third parties. We noted that there were the beginnings of fair and effective remedies to 
be found in other jurisdictions both civil and common law. Ireland shares many stances or legal 
precedent with the UK, and it is only natural to look there to establish our own. We would propose 
however that broadening the international scope will ascertain even more progressive, realistic, and 
plausible stances. 
Planning Regulations  
Popular Irish household names such as Maser, Joe Caslin and Subset have unfortunately been 
subject to the harsh realities of planning regulations. If a mural has been created without the 
adequate permission from the council the artist and the property owner will be held liable for 
specific breaches governed by the Planning and Development Act 2000. It is evident that there is a 
need for reform concerning the legislation regarding street art. Subset has suggested that street 
artists would not be placed in a vulnerable position if the City Arts Office took a stance on the 
matter, particularly on the lack of clarity and definition at present. The street art community is 
growing and demanding reform on the process of planning permission. Our research suggests that 
there is a need for a clear policy, a significant change in the cost for obtaining planning permission 
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and that the application process will specifically relate to street artists rather than the general 
construction of a building extension. 
There is no denying the rise of street art. Long gone are the days of “graffiti” and gangs where such 
works were viewed through a lens of illegality or disdain. Street art is now high profile, in demand 
and arguably here to stay. Unfortunately, it is not perfect and contrary to the beliefs of property 
owners, the artists truly suffer the most. We would propose from our examination of the subculture 
that artists' representation, exploitation and the classification of the works are some of, if not the 
most prevalent issues. From the developments and takeaways explained above we believe that 
organisations like Draw Out start here. Listening to artists is key and lobbying on their behalf to 
ensure that their voice is heard is paramount. Street art is no longer a niche medium, it is an art form 
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